
 

CMS Referral for Own Motion Review by DAB/MAC 

AQ-CMS OMR Referral Form 2.1  Page 1 of 2  

10/8/2010   

Appellant at ALJ Level 

Eagle Air Med 

ALJ Appeal Number 

1-1070334743 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

November 5, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Ambulance Transportation Services 
Provider, Practitioner OR Supplier 

Eagle Air Med 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Eagle Air Med (Appellant) furnished the beneficiary with fixed-wing ambulance 

transportation services on November 17, 2011.  The Medicare Administrative 

Contractor, Noridian Administrative Services (MAC), and the Qualified Independent 

Contractor, C2C Solutions (QIC), found Medicare reimbursement was due for ground 

ambulance transportation services, not air ambulance transportation services.  

Additionally, both contractors limited the beneficiary’s liability pursuant to section 1879 

of the Social Security Act (the Act), because the beneficiary did not know and could not 

have reasonably been expected to know Medicare payment would not issue for the 

higher level of ambulance transportation services. 

Thereafter, Appellant requested review by an Administrative Law Judge (ALJ).  The ALJ 

issued an unfavorable decision, finding Medicare coverage existed at the ground 

ambulance level of care, not the fixed-wing air ambulance level.  However, the ALJ 

found the beneficiary financially responsible for the cost difference between the fixed 

wing ambulance services and the ground ambulance services because “the 

preponderance of the evidence establishes the Fixed wing air mileage (A0435) provided 

to the Beneficiary on November 17, 2011, does not satisfy the statutory definition of 

“ambulance services” pursuant to §1861(s)(7).”  ALJ at 11. 

The ALJ erred as a matter of law in failing to consider the applicability of section 1879 of 

the Act.  As explained in CMS Ruling 95-11: 

The limitation on liability provision may also be applicable if a reduction n the 

level of payment occurs because the furnished services or items are at a level 

higher than was reasonable and necessary to meet the needs of the patient.  

                                            
1 CMS, formerly the Health Care Financing Administration (HCFA), issued ruling 95-1 to 
clarify CMS’s position concerning the requirements for determining if Medicare payment 
will be made under the limitation on liability provision, section 1879 of the Act for certain 
services and items for which Medicare Payment is denied.  HCFA Ruling 95-1 (effective 
Dec. 31, 1995) (hereinafter Ruling 95-1). 
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This is because Medicare payment for the difference between reasonable and 

necessary services and items and those actually furnished is denied on the basis 

of section 1862(a)(1)(A) of the Act as not reasonable and necessary.   

Accordingly, in determining the limitation on liability provision of section 1879 of the Act 

was inapplicable, the ALJ erred as a matter of law.  This error of law is material to the 

outcome of this claim because it results in the ALJ finding the beneficiary financially 

responsible for the cost difference between the higher-level air ambulance services 

furnished and the lower-level ground ambulance transportation services which were 

reasonable and necessary. 

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


